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THE CONSTITUTIONAL POSITION OF THE YUKON TERRITORY 


The grant of powers of legislation and administration to the Yukon 
Territory are contained in the Yukon Act. The distinction between these 
two areas of power and the way in which they have been held is a key 
factor in the present constitutional position of the Yukon and to its 
future development. 


"Legislation" is simply the power to make laws and "administration" 
is the authority to execute the laws and administer and govern the 
territory under those laws. 


Administration 
Section 4 of the Yukon Act states that: 


"The Commissioner shall administer the government of the Territory 
under instructions from time to time given him by the Governor in 
Council or the Minister." 


"Governor in Council" means the Governor General acting by and with 
the advice and consent of the Privy Council of Canada (the Interpretation 
Act (Canada)). 


This means that the administration of the Territory is in the 
exclusive hands of the Commissioner under authority he derives from the 
Minister and the Cabinet and under directions he receives from them. 


The people of the Yukon and their elected representatives thus have 
no direct part in the administration of the Territory. They can of course 
bring influence to bear through debate and resolution in the Assembly and 
through advice tendered by the Executive Council (which has no statutory 
recognition). The power to legislate, discussed before, sets the legal 
limits within which the Commissioner may administer or govern the Territory, 
but does nothing to control the manner in which he administers or governs 
within those legal limits. For example, the Appropriation Ordinances do 
not determine what is spent, they merely set the ceiling on each vote or 
appropriation. As to how much is spent up to that ceiling is in the hands 
of the Commissioner. 


Legislation 


Section 16 of the Yukon Act states that: 
“The Commissioner in Council may, subject to this Act and any other 


Act of the Parliament of Canada make ordinances for the government 
of the Territory in relation to the following classes of subjects: 


"Commissioner in Council" means the Commissioner acting by and with 
the advice and consent of the Council. (Yukon Act, section 2). 
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Thus the power to legislate in those defined fields is controlled 
by the Assembly as the Commissioner cannot legislate alone. The 
Commissioner cannot pass leaislation without the advice and consent of 
the Council but on the other hand the Council cannot create legislation 
which is effective without the assent of the Commissioner. The Yukon 
Act does not specifically provide for the Commissioner refusing assent 
to Bills but it seems he has this power and the Commissioner will take 
advice from the Minister from time to time as to whether he should 
assent to certain matters of legislation originating in the Council. 
Presumably Bills which the Commissioner originates through the executive 
council will have the prior approval of the Minister. The power to 
refuse assent is academic as the Yukon Act, section 20(2) provides for 
a Federal power of disallowance by the Governor in Council, within a 
year. 


Summary of Present Situation 


From the above it cen be seer that while one arm of power, the power 
to create and change leg*slation within the defined fields, is in the 
hands of the Assembly anu the Commissioner together, with both being able 
to block the other, the administration, executive function or government 
of the Territory is in the hands cf the Commissioner and above him the 
Minister and the Cabinet. 


Constitutional Development 


Any constitutional development for the Yukon to gain provincial status 
would have to be toward two ends: 


(1) There would have to be a grant of power of administration to 


the Territory by the creation 
Governor.as Crown ¥ é€ntative and the recognition of an 


executive council composed of elected members forming the 
Government upon whose advice and consent the Lieutenant 
Governor would govern the Yukon. 


(2) The legislative powers of the Territory would have to be 
brought into line with those granted to the provinces. 


(3) The Government would assume the initiative in introducing 
Government legislation an Ydinances presently neld by 
the Commissioner. 


Item (1) above would put the power to administer and govern on a par 
with the provinces. Items (2) and (3) would do the same for legislative 
power. 
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Means to put Constitutional Change into Effect 


None of the items above are within the legal power of the Assembly 
nor indeed of the Commissioner, the Minister or the federal Cabinet. The 
only way in which these can be achieved is by an Act of the Parliament of 
Canada to repeal the Yukon Act and replace it with an Act similar to the 
Manitoba, Saskatchewan and Alberta Acts. These are federal Acts which 
were passed under the authority of the British North America Act in which 
it is enacted that: 


"The Parliament of Canada may from time to time establish new 
provinces in any territories forming for the time being part 
of the Dominion of Canada, but not included in any province 
thereof, and may, at the time of such establishment, make 
provision for the constitution and administration of any such 
province, and for the passing of laws for the peace, order and 
good government of such province, and for its representation 
in the said Parliament of Canada. 


Draft Proposal for Federal Legislation 


In order to demonstrate the federal legislation necessary to achieve 
the constitutional development of the Yukon to Provincial status, I am 
preparing a proposed Yukon Act to replace the existing one with an Act 
similar to the Acts which created the prairie provinces. This would by 
reference to the British North America Act create the office of Lieutenant 
Governor for the Yukon, provide for the Yukon to have the administrative 
and executive power vested in a Government headed by elected members, and 
fix the legislative powers of the Legislative Assembly in exactly the same 
way as those powers are fixed in respect of the other provinces. 


If such a federal Act were to be passed some minor changes would be 
necessary in the Legislative Assembly Ordinance but it would not need to 
be extensively revised. 
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